WP-14581-19.0dt

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO. 14581 OF 2019

Ankush Balu Shinde

Age: 18 years, Occu.: Student,

R/0 Mannas Pimpri, Tq. Sengaon,

Dist. Hingoli ..PETITIONER

VERSUS

1. State of Maharashtra
Through its Secretary
Tribal Development Department,
Mantralaya, Mumbai

2. The Scheduled Tribe Certificate Scrutiny
Committee, Aurangabad Division, Aurangabad
Through its Member Secretary

3. The Sub Divisional Officer,

Office of SDO, Hingoli,
Dist. Hingoli ..RESPONDENTS

Mr. A.S. Golegaonkar, Advocate h/f Mr. M.A. Golegaonkar, Advocate for
petitioner
Mr. S.B. Yawalkar, A.G.P. for respondents

CORAM : SUNIL P. DESHMUKH AND
R.G. AVACHAT, JJ.
DATED : 18™ DECEMBER, 2020

ORAL JUDGMENT ( PER : R.G. AVACHAT, J.) :

Rule. Rule made returnable forthwith. Heard learned counsel for

appearing parties finally, by consent.
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2. The claim of the petitioner to have belonged to Thakur -
Scheduled Tribe has been negatived by Respondent No.2 — Scheduled Tribe
Certificate Scrutiny Committee, Aurangabad (‘Scrutiny Committee’) by its
order dated 05™ August, 2019. The petitioner is, therefore, before this Court

taking exception to the impugned order.

3. Mr. Golegaonkar, learned counsel for the petitioner would submit
that the scrutiny committee, by its common order, has for no reason decided
claims of three persons, who were no way concerned/related with one
another. According to him, the petitioner has placed on record documents of
himself and his blood relations, wherein their caste has been recorded as
‘Thakur — Scheduled Tribe’. One or two documents thereof are in the nature
of pre-independence record. Moreover, cousin grandfather of the petitioner
has been granted validity certificate. The order granting him validity has
been affirmed by the Apex Court. There was no contra entry. When all the
documents relied upon were in petitioner’s favour, the scrutiny committee
ought not to have negatived his claim on the ground of failure to clear affinity
test and the area restriction. Learned counsel, therefore, urged for setting

aside the impugned order.

4. Mr. Yawalkar, learned Assistant Government Pleader would, on

the other hand, submit that none of the documents relied upon suggests the
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petitioner to have belonged to Thakur — Scheduled Tribe. There is quite
distinction between caste and tribe. Based on the evidence on record,

scrutiny committee was justified to negative petitioner’s claim.

5. We have considered the submissions made by learned counsel.
Also perused documentary evidence placed before the scrutiny committee
and perused impugned order to find that the scrutiny committee has decided
claim of three different persons by a common order. Same ought not to have

been done.

6. During the vigilance enquiry, the petitioner placed on record

following documents of himself and his relations :-

2. SHSARM SHKIAT SrreaEd fefel ysid —

A | IHSSE | SHEIRM T@ SEECINN QY& GRTd qRTATd o fa=ih
T | A BIS] BLCENIG] S —
1. | 41123049 |3id3T 91 Rig JHEAR ST YOS SR |fd22,/9 /2017
528
2. | 1362 |3y 9w RIS SHEIR | 9w e SarT | sraR |9 f10,/1 /2000
yaer & 13 /6,06
3. | 17149 |3y 9w R ShLEGIN &, SR | o fa12,/1 /2000
uqer f27 /6 /2014
4. | 1498 | dwrdr 91 Ri7 |l qfgor SIRGIN 3R |9 fa.10 /10 /2002
a3 219 /6 /2008
5. 1650 | ey WrTad RS | A gord I ST |51 fa.16 /10 /2006
G a3 .16 /6 /2012
6. | 1423 /20 M wrTad Ri7 | ¥&@m gad | SI1d UHI09S s (a8 ,/8,/2013
13 I3
7. 277 |91 FaT Rig TSI g9l fife SaRT | 8eR |91 f310,/8 /1972
yaer f&1,/7,/1978
8. 2523 | fRiQ 91 SaT T ARSI SR |9 f&10,/7 /1972
yawr f&1,/7,/85
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9. 2350 |91 SaT Rig ERIC] SIGRELIEE] SR |f&21,/11/92

10. 531 |¥NTad SeT R | 9@l gordn | gde W SaRT | SR | S Q22 /5 /1977
a3t 1 /7 /1983

11. 82 | siHar fagaser R rSiEr | yder | SART | SR |9 Q1 /1,/1936
g9 3.8 ,/7 /1949

12. 22 qIERTT IOIRM R | gold ATSian ARSI SR |5 fa4 /12 /1953
yqer f3.23 /11 /58

13. | 4113 /99 | dTYRTq XTSTRTH fore oI STOIlET | dEdr YHVIH ST f&.10,/4 /2003

/371

14. | 157 |Ri fag woRm | goq areiien | yaw e sarr | sER |9 fR12,/7 /1955
uqer .9 /8 /1962

15. | 228 | U IR R | gerd afreiien | gaer 7 SaRT | oraR |9 12,/5 /1962
yqer @7 /7 /1977

16. | 64 /326 |AIE INIRM Ri7 | FId M<iET | gaer 79 SaRT | oraRr |97+ 135,/3 /1968
uq3r f11 /6 /1973

7. The aforesaid record undoubtedly indicate the petitioner and his

forefathers to have belonged to caste Thakur. School admission and school
leaving certificates of the petitioner’s grant father — Dnyanaba Shinde dates
back to 1948. His caste recorded therein is Thakur. This being pre-
independence document, the scrutiny committee ought to have relied on it to
grant the petitioner validity certificate. Another document in the nature of
school leaving certificate of the petitioner’s cousin grandfather — Baburao
Shinde, dates back to 1958. The same being very old document, ought to

have been given its due probative value.

8. The reasons given by the scrutiny committee to negative
petitioner’s claim are based on surmise and conjectures. According to the

scrutiny committee, mere documentary record indicating the petitioner and
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his blood relations to have belonged to caste Thakur was not sufficient to
drive home his claim to have belonged to Thakur — Scheduled Tribe. By
presidential order of 1950, for the first time Thakur came to be recognised as
Scheduled Tribe. Unless and until a person has been officially granted a
certificate to have belonged to Thakur— Scheduled Tribe and the same is held
to have been valid by the scrutiny committee, there may not be a record
suggesting a particular person to have belonged to Thakur - Scheduled Tribe.
Even the record collected during the vigilance enquiry is in favour of

petitioner’s claim.

9. Moreover, cousin grandfather — Baburao has been granted validity
certificate. The Apex Court has affirmed/granted seal of approval to the
validity certificate issued in favour of petitioner’s cousin grandfather. The
said document in fact seals the fate of claim of the petitioner. Relying on the
said validity certificate, the scrutiny committee ought to have -certified
petitioner’s certificate to be valid one. So long as validity certificate of
petitioner’s grandfather holds the field or until is recalled by the competent
authority after due enquiry, same is the best piece of evidence to grant

petitioner’s claim.

10. The impugned order suggests that the scrutiny committee gave

undue importance to the vigilance report and the affinity test. Apex Court in

576
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the case of Anand Vs. Committee for Scrutiny & Verification of Tribe Claims
& Others (2012) 1 SCC 113 has observed that affinity test is not the litmus
test when there is clinching documentary evidence supporting the petitioner’s
tribe claim. The scrutiny committee ought not to have acted upon the
opinion given by the research officer and vigilance report. The record
indicates the petitioner to have given his say in detail to the vigilance cell

report.

11. Since the documents relied on by the petitioner record his caste as
Thakur and there being a validity certificate granted in favour of his paternal
cousin grandfather, the impugned order, to the extent of the petitioner, needs

to be set aside. Petition thus succeeds in terms of following order :-

Impugned order dated 5™ August, 2019 passed by respondent No.
2 — Scrutiny Committee is quashed and set aside to the extent of the
petitioner. Respondent No. 2 — Committee is directed to forthwith issue
requisite validity certificate to the petitioner of being “Thakur” scheduled
tribe (ST). This order would not govern cases of other two claimants whose

claims also are decided by the committee under the impugned order.

(R.G. AVACHAT, J.) ( SUNIL P. DESHMUKH, J. )

SSD
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